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Directorate-General for Financial Stability, Financial Services and CMU 
European Commission 
1049 Brussels 
Belgium 
 

Dear Sirs, 

Call for Evidence on EU Regulatory Framework for Financial Services 

The Depositary and Trustee Association (“DATA”) represents depositaries of UK based UCITS 
and AIFs. DATA therefore welcomes the opportunity to comment on Commission’s Call for 
Evidence on the EU’s Regulatory Framework. 

In recent years there have been a number of key regulatory changes which the European 
funds industry is adapting to. While DATA welcomes the strengthening of protection for 
investors in the new legislation, these have brought significant disruption to the industry and 
there are several key areas still to be clarified. A period of review and reflection is therefore 
welcome. 

DATA does not believe wholesale changes are required to the financial services regulatory 
framework. Indeed, such wholesale changes would likely cause further disruption and cost to 
participants who have invested considerable resources in implementing the processes and 
systems to ensure compliance with the current framework. However, there are areas where 
the current legislation has had unintended or undesirable consequences, or where further 
clarification is required, which we highlight in our response. 

We believe there is a need for ongoing assessment of impact as draft legislation changes 
through the co-legislative process. Some legislative directives change significantly in terms of 
impact during this process, a notable example being MiFID II.  

We are also concerned that deadlines for the implementation of legislation are being set in 
Level 1 without taking into consideration the time required to produce Level 2 Delegated Acts. 
This has proved a significant difficulty for several recent pieces of legislation, in particular 
AIFMD, UCITS V, PRIIPs and MiFIR. Our members are currently dealing with implementing 
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the changes in the UCITS V directive, having only had sight of the final level 2 Delegated Acts 
(which are still within the objection period) only three months before the Level 1 
implementation date. The delay in publishing the Level 2 Delegated Acts left depositaries 
facing considerable uncertainty over their strict liability requirement, which will be introduced 
when the Level 1 directive takes effect on 18 March 2016. However, the detail on what the 
strict liability requires is covered in the Level 2 Delegated Acts.  

There have also been some recent examples where key policy decisions have apparently been 
addressed at Level 2. The requirements for asset segregation in AIFMD and the form 
depositary independence should take in UCITS V (ie. structural or functional) are two 
examples of this. This is a concern as Level 2 legislation is not subject to the same scrutiny 
and input by co-legislators as Level 1 legislation.  

DATA is willing to meet with the Commission to discuss the concerns raised in this letter and 
our response to the Call for Evidence if this would be of assistance. 

Please do not hesitate to contact me if you would like to discuss any of the points we have 
raised.  

Yours faithfully 

 
 
 
 
 
 

Darren Banks 
DATA Chairman 
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DATA Response to the Commission call for evidence on the EU Regulatory Framework 
for Financial Services 
 
(Submitted on 29 January 2016 through the European Commission’s online survey. Format adapted 
when submitted through the survey.)  
 
1. Rules affecting the ability of the economy to finance and grow itself 
 
Issue 1 - Unnecessary regulatory constraints on financing 
 
No examples 
 
Issue 2 – Market liquidity 
 
No examples 
 
Issue 3 – Investor and consumer protection 
 
No examples  
 
Issue 4 – Proportionality / preserving diversity in the EU financial sector 
  
Example 1: Investment in OTC bonds 
 

 Article 50(1) UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 
 
Article 50 (1) of the UCITS Directive does not adequately cater for current trading methods for 
OTC bonds; for example, the bond markets in the USA and Canada are almost exclusively of an 
OTC nature. Current market practice has generally placed reliance on the fact that the participants 
involved (brokers / dealers / market makers) are in fact regulated and operate regularly. 
Consequently, prospectuses may include entries such as ‘The OTC market in US Government 
securities conducted by primary dealers selected by the Federal Reserve Bank of New York’. Other 
variations for non-government securities may include references to dealers regulated by NASD.  
 
As the major bond markets in the world, however, operate almost exclusively in this way, the 
current limitations in the UCITS Directive could raise technical challenges to the operation of 
almost any UCITS whose investment policy and objective is to invest in bonds and fixed income 
markets. To date we are unaware of a bond holding being challenged on the grounds of its 
eligibility in relation to the eligible markets regime but we urge that this opportunity be taken to 
update the regulations to capture fully current conventional dealing practices.  
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2. Unnecessary regulatory burdens 
 
Issue 5 – Excessive compliance costs and complexity 
 
Example 1: Safekeeping/Custody of Assets 
 

 AIFMD – Directive 2011/61/EU on Alternative Investment Fund Managers 
 UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 
 

In its consultation on Guidelines on asset segregation under the AIFMD, ESMA proposed two 
options (having discounted three of the five options outlined in the consultation), both of which 
proposed a standard of segregation on depositaries of AIFs which go beyond existing market 
practice and the requirements of MiFID. The options proposed by ESMA would have resulted in 
substantial one off costs and a significant increase in ongoing costs, due to the increased 
administration required to manage a more complex network of accounts. This additional cost is 
likely to result in little, if any, improvement in investor protection. 
 
We understand ESMA are likely to apply a similar approach to asset segregation for UCITS. 
 
The industry has traditionally operated on an omnibus basis, with assets for a number of clients of 
the same body or group held in a pooled account, especially lower in the custody chain. This 
reduces operational cost and complexity for depositaries, allows them to respond swiftly to their 
clients’ requirements (eg. if a fund wishes to invest for the first time in a particular market, and 
the depositary has an omnibus account in that market, the fund can access that market almost 
immediately).  If the depositary has to open a segregated account for the fund, there will be a 
delay for the fund while the depositary completes the account opening process, which will typically 
take from one to four weeks although in some jurisdictions may be considerably longer.  
 
Requiring assets to be held in segregated accounts will require firms to devote more resource to 
maintaining these additional accounts, performing significantly more reconciliations at each level of 
the custody chain, developing IT systems, and ensuring transactions are matched in the correct 
account by sub-custody delegates lower in the custody chain. In addition, increased fees (initial 
and ongoing) may be charged by sub-custody delegates in order to provide segregated accounts. 
 
Account opening fees are an example of where costs will increase.  More accounts will be required, 
therefore account opening fees would be higher overall.  Account opening fees cover regulatory 
checks for example anti money laundering (AML) and know your customer (KYC) and IT set-
up/connectivity testing, the costs of which would increase in a segregated environment. 
 
Some markets operate on an omnibus basis only (eg. the Shanghai-Hong Kong Stock Connect 
program). A strict requirement for segregated accounts through the custody chain could result in 
those markets being closed off to AIFs and UCITS. We are also aware that representative groups 
of other industry participants, such as collateral managers and prime brokers, have raised 
concerns about the ability of their members to apply segregated accounts. If collateral managers 
and/or prime brokers are unable to offer the level of segregation required by ESMA in the final 
Guidelines, this could preclude AIFs from using, or continuing to use, certain collateral 
management and prime broker models. 
 
The ownership of assets can and is identified to each clients through the maintenance of robust 
book and record keeping. Although not an area of expertise for DATA, our members believe 
account segregation would be unlikely to provide additional protection to investors in the event of 
an insolvency. Indeed, the additional complexity of a large network of separate accounts could 
delay the repatriation of assets to the fund and its investors, and in a worst case scenario result in 



3 

 

loss of assets if these cannot be matched back to the fund. Historically, robust and accurate book 
and record keeping has proved more important in the repatriation of assets in insolvency cases. 
 
It is therefore important the final rules on asset segregation are proportionate and do not 
introduce unnecessary complexity on the industry and costs, which will ultimately be borne by 
investors. 
 
Example 2: Master Feeder Structures 
 

 UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 
 
One of the key elements of UCITS IV (Directive 2009/65/EC) was the introduction of master-feeder 
arrangements. These arrangements were introduced because it was identified that, in the 
European Union, there was a proliferation of funds of a small size and a real need to develop a 
solution which would enable pooling of assets and a rationalisation of fund ranges.  
 
The Commission, in its Staff Working Document (SEC(2008) 2263) 11 (“Working Document”) 
identified that master-feeder arrangements should allow the following benefits to be realised:-  
 

 Economies of scale 
 Reduction of charges or better performance for the investor as a result of scale savings  
 Centralisation of core management in a single high performing team  
 Allowing a financial group to commingle similar funds for different types of investors  
 Local presence of the feeder providing advantages in terms of servicing client needs, and 

greater tax-efficiency for the end investor  
 Two merging financial groups may pool similar funds of both groups in one master fund 

(and thereby reduce management costs) while preserving different fund labels  
 Complementary economies of scale alternative to fund mergers 

 
The Working Document made reference to research undertaken in 2005, which estimated that 
effective pooling arrangements would result in savings of approximately Euro 6 billion per annum.  
 
In the light of the above work, master-feeder arrangements were introduced as the rationalisation 
technique for offering a range of national funds established in several Member States.  
 
Unfortunately the development of master-feeders in Europe has been seriously hampered by a 
provision elsewhere in the UCITS Directive (Article 50 (1)(e)(iv) - the “10% rule”) which was not 
amended when the master-feeder provisions were added to the Directive. There was no intention 
to restrict the development of feeders in this way. If this issue is not addressed, the Commission’s 
goal in proposing master-feeder arrangements will not be met as the benefits outlined above will 
not be realised. 
 
Example 3: Fund mergers 
 

 UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 
 
With regard to the issue that the Commission raised in its 2012 UCITS consultation regarding 
timescales for the approval of mergers, we wish to raise the following additional merger-related 
issue, in relation to the method of notification to existing investors in receiving scheme. 
 
UCITS IV was meant to enable a reduction of the number of sub-optimal and inefficient UCITS 
throughout the EU. But under the Directive, notice of a prospective merger has to be given in 
writing to unit holders in the receiving UCITS, regardless of the size of the merging UCITS.  
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In practice it is very costly to meet these requirements, to the extent that the merger may no 
longer be cost-effective. There is a real risk that the desired efficiency gains will not be realised, if 
it is not recognised that the benefits of a merger could be outweighed by the costs of undertaking 
the merger in certain circumstances. Indeed, the notification requirements could have the 
unintended consequence of endangering domestic mergers in the future.  
 
If, for instance, the merging fund has 100 investors and £1m in assets and the receiving fund has 
50,000 investors and £10bn, then there will be no material impact on the unit holders in the 
receiving fund. However, the costs of informing them would be so prohibitive that the merger 
would not be viable. By way of example, we understand that it could cost an estimated additional 
£54,000 - 71,000 (€60,000 - 78,000) to provide information to 10,000 shareholders in a receiving 
UCITS (i.e. the costs of preparation, printing, posting and additional resource time). Typically, this 
could increase overall project costs by some 25-50% and would put into question the viability of a 
merger.  
 
Where a merger is unlikely to result in material prejudice to the unitholders in the continuing 
UCITS, it can be argued that there is no need to notify those unitholders in advance of a merger. 
For example, in the case of a small UCITS merging into a large UCITS, the effect on unitholders in 
the large continuing UCITS may not be any more significant than a large subscription being made 
into the UCITS – unitholders would not normally be notified in advance of a large subscription.   
 
The same issue arises in relation to liquidations, mergers or divisions of master-feeders. Given that 
master-feeder structures were not permitted in some EU jurisdictions prior to 1 July 2011, it is 
difficult to quantify the incremental costs of this requirement in this context; but it is certainly the 
case that the flexibility of the master-feeder structure is seen as one of the main ways in which 
UCITS managers can achieve economies of scale across the Union.  
 
The problem is the method by which this information has to be provided. The CESR consultation 
paper and technical advice on this topic were silent on this point. In its technical advice to the 
Commission, CESR concluded that “it does not consider that the benefits of legislation to 
harmonise the way in which information should be provided in the particular case of a merger, are 
likely to justify the costs of implementing and maintaining it, and therefore does not intend to 
provide advice on how this might be done” (page 11, item 20 of CESR’s technical advice).  
 
Notwithstanding this, when the Commission produced the draft Directive, it introduced the 
requirement that the information had to be provided on paper or (where certain conditions are 
met) another durable medium. We do not see why the information requirements here should be 
provided in a different manner than any other information to the unit holders (invitation to a 
General Meeting, change in the name of the fund, etc), for which there is currently no 
harmonisation at EU level.  
 
We suggest that it should be left to existing national laws of Member States to provide for how 
documents and other information may be notified to existing investors. 
 
Example 4: Remuneration 
 

 UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 
 AIFMD – Directive 2011/61/EU on Alternative Investment Fund Managers 
 CRD IV – which consists of Directive 2013/36/EU on access to the activity of credit 

institutions and the prudential supervision of credit institutions and investment firms (CRD) 
and Regulation (EU) No 575/2013 on prudential requirements for credit institutions and 
investment firms (CRR) 

 MiFID II – Directive 2014/65/EU on markets in financial instruments 
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While not directly applicable to depositaries, DATA supports the general aim that remuneration 
policies and practices are consistent with and promote sound and effective risk management and 
do not encourage excessive risk taking.  However, DATA believes the various requirements on 
remuneration provide a relevant example of how requirements on the same area in differing 
directives have apparently been developed in silos, resulting in firms subject to several directives 
facing differing overlapping requirements.  
 
Many firms operate on a single business line, with remuneration schemes operating at group basis. 
However some firms derive their initial authorisation from different EU financial services Directives. 
Overlapping or even conflicting approaches on remuneration, especially regarding the application 
of proportionality, under these Directives have led to a patchwork of regulation with individual 
employees potentially simultaneously subject to four remuneration regimes. Such individuals are 
often those with crosscutting roles across a firm’s business. 
 
There is no need for significantly differing remuneration regimes. A principles-based approach that 
is proportionate and allows firms the flexibility to meet the new rules in accordance with their 
nature, scale and complexity would best meet Europe’s prudential policy aims. These principles 
should be permitted to apply at group level, so that there is one firm-wide remuneration policy. 
 
 
Issue 6 – Reporting and disclosure obligations 
 
No examples 
 
Issue 7 – Contractual documentation 
 

 UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 
 AIFMD – Directive 2011/61/EU on Alternative Investment Fund Managers 

 
We are also concerned that deadlines for the implementation of legislation are being set in Level 1 
without taking into consideration the time required to produce Level 2 Delegated Acts. Delays in 
finalising the Level 2 Delegated Acts have resulted in a compressed timetable for firms to 
implement the requirements of the Level 1 directive. One area where this has caused difficulties 
for depositaries is in the repapering of contractual agreements.   
 
In the case of UCITS V, our members are currently dealing with implementing the changes in the 
UCITS V directive, having only had sight of the final level 2 Delegated Acts (which are still within 
the objection period) only three months before the Level 1 implementation date. The delay in 
publishing the Level 2 Delegated Acts left depositaries facing considerable uncertainty over their 
strict liability requirement, which will be introduced when the Level 1 directive takes effect on 18 
March 2016. However, the detail on what the strict liability requires is covered in the Level 2 
Delegated Acts.  
 
A similar scenario also occurred with the implementation of the AIFMD, where the Level 2 
Delegated Acts were only adopted 6 months before the implementation date, although the AIFMD 
had provided for a 12 month transition period.   
 
Issue 8 – Rules outdated due to technological change 
 
No examples 
 
Issue 9 – Barriers to entry 
 
No examples 
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3. Interactions of individual rules, inconsistencies and gaps 
 
Issue 10 – Links between individual rules and overall cumulative impact 
 
No examples 
 
Issue 11 – Definitions 
 
Example 1: Definition of Financial Instruments 
 

 MiFID – Directive 2004/39/EC on markets in financial instruments 
 MiFID II – Directive 2014/65/EU on markets in financial instruments 
 AIFMD – Directive 2011/61/EU on Alternative Investment Fund Managers 
 UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 

 
UCITS V takes its definition of ‘financial instrument’ from MiFID II.  AIFMD takes its definition from 
MiFID I (with further limitations/restrictions applied by virtue of Article 88 1. (a) AIFMR).  There 
are some differences as between the two definitions. 
 
DATA’s understanding is that the MiFID II definition of financial instrument will apply to UCITS with 
effect from 18 March 2016 and to AIFs when MiFID II takes effect (when, in accordance with 
Article 94 of MiFID II, MiFID I will be repealed and terms defined in MiFID construed as references 
to the equivalent term in MiFID II). MiFID II was originally to take effect from 3 January 2017, 
however it now appears likely to be delayed until January 2018. As such, the firms acting as 
depositaries under both the UCITS directive and AIFMD will be operating under different 
definitions. These definitions are critical in that they define the assets to be held in custody, and 
for which the depositary will be liable (unless, in the case of AIFMD, it discharges its liability in 
accordance with Article 21(13)). 
 
The definitions of financial instruments fail to recognise the instruments concerned are generally 
book entries. The depositary could therefore be exposed by a failure of the entity charged with 
maintaining these entries in the market concerned, eg. the central securities depositary, to 
maintain accurate records or a fraudulent action occurring at the this level, which would be entirely 
outside of the control of the depositary and its delegates. 
 
Issue 12 – Overlaps, duplications and inconsistencies 
 
No examples 
 
Issue 13 – Gaps 
 
Example 1 - The legal status of Q&A and ESMA Level 3 guidance is unclear and it is 
difficult to get regulatory clarification on questions of interpretation  
 

 AIFMD – Directive 2011/61/EU on Alternative Investment Fund Managers 
 UCITS – Directive 2009/65/EC (amended by Directive 2014/91/EU) 

 
ESMA has sought to ensure a harmonised approach to the implementation of directives at Level 3 
through issuing guidelines and Q&As. While DATA welcomes this in principle, some of this 
guidance appears to go beyond its remit and the requirements of the directives. In respect of its 
Guidelines on ETFs and Other UCITS issues, for example, ESMA had no clear mandate to issue 
these guidelines which have had a significant impact on UCITS, particularly their ability to use 
repurchase and reverse-repurchase agreements to convert assets to cash. 
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As a recent example, ESMA issued an updated version of its AIFMD Q&As, with a new Q&A (Q&A 9 
in Section VI). The Q&A sought to address whether the depositary’s liability regime applied to 
those assets for which a depositary has safe-keeping duties on a look-through basis according to 
Articles 89(3), first sub-paragraph, and 90(5), first sub-paragraph of the AIFMD Level 2 
Regulation. ESMA connected its answer to Level 1, which are silent on look through, and also refer 
to Article 21(12) paragraph 3 to justify depositary liability applying to Other Assets on a look 
through basis, however is not strictly referring to Other Assets. Articles 89(3) and 90(5) do not 
state that the depositary has (general) safekeeping duties, or that such assets should be brought 
into custody of the depositary, only that the specific safekeeping duties in paragraphs (1) and (2) 
of the articles apply.  Articles 89 and 90 of AIFMD Level 2 Regulation come under 21(8) of the 
AIFMD only, and there is no inference these are connected to Article 21(12) of the AIFMD. ESMA 
therefore appears to have imposed a liability requirement on AIF depositaries that goes beyond 
Level 1 and Level 2 of AIFMD. 
 
4. Rules giving rise to possible other unintended consequences 
 
Issue 14 – Risk 
 
No examples 
 
Issue 15 – Procyclicality 
 
No examples 
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